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Introduction
This report examines whethand howagencies should publish agency litigation
materials on their websites. The report defiragency litigation materidigo include: (1)
judicial opinions in cases to whict least one agency is a padpnd(2) substantive filingdy
agenciesn federal court case3he report concludes théiecause agency litigation materials are
useful forestablishing, explainingnd clarifying agency policies, agencies shaddsider
creating and maintaimg welpagescataloguingandlinking to copies ofagency litigation
materials The reportalls such webpagésagency | itigation webpages.
litigation webpags \@mebpageon agenes  w edidadicdted teystematically catalagg
and linkng to agency litigation materiats- including pleadings, merits briefs, amicus briefs,
settlements, and court opinionsfrom cases in which the ageesparticipateand whichrelate
to the agenes regul atory or enforcement activities.
The report hasix sctions Sectionl explains the value of making agency litigation

materials available to the publi@ectionll showsthatfederal law does not requiegencies to

create anything like agency litigation webpages. Setliacnur veys agenci es’ web
shows thg while a handful of agencies maintain robust and helpful agency litigation webpages,
mo st SeotionVte.x ami nes the FTC’ s | i thowppetiicon webpag

features can make litigation webpages particularly usgadtion Vaddresses some likely
objections to creatingnd maintaininggency litigatiorwelpagesSection Viconcludesy
offering some recommendatiofisr federal agencies abodéveloping and maintaining agency

litigation webpages.



The Value of Public Access toAgency Litigation Materials

Broadly speakingpublic access to agency litigation materials is desirablevior
reasonsFirst, because agency litigation materials often clarify how the Federal Government
interprets and aims to enforce &dl law, they can help people understand their legal
obligations.Secondpublic access to agency litigation materiptemotes accountable and
transparentjovernmentThose two reasons distinguish agency litigation materials from litigation
filings by piivate parties.

A. Ensuring the public can follow the law

The rule of law depends on people knowiogat leasbeing able to figureut, what the
law isand howthe government will enfordé.! It’s unreasonable to expect people to follow the
law if they cant understand how #pplies to them Becausedderal agencies make, interpret,
and enforce mst federalaw,® knowing what the law demands in a given situation often requires
knowing what agenciesayabout it.

Agency litigationmaterialso f t en express, in a digestible

importanttopics Litigation involving federal agenciesturallyinvolves their most

1SeeTaraSmithNeut ral i ty | s nd t-Neidtmlitytofrthe Rule ol awt WasHeU. Mra REu. 49, 59

(2011).

2 SeeANTONIN SCALIA, A MATTER OFINTERPRETATION FEDERAL COURTS AND THELAW 17 (Amy Gutmann ed.,

1997) (describing “the trick the emperor Nero was said
they could not easily read”).

3 SeeDavid S. Rubensteifidministrative Fedealism as Separation of Poweg2WAsH. & LEEL. REv. 171, 175

(2015).In 2019, for example, the Federal Register was more than 70,000 Bagdsational Archives, Federal

Register Pages Published 192619,
https://s3.amazonaws.com/production.uploadsiwass.federalregister.gov/uploads/
2020/04/01124109/stats2019Fedreg.pdf (last visited May 26, 2020). The Code of Federal Regulations consists of 50
tittes and, in 2018, took up more than 185,000 pages. National Archives, Code of Federal Regulati®agéstal
1938-1949, and Total Volumes and Pages 128119, https://s3.amazonaws.com/production.uploads.
wordpress.federalregister.gov/uploads/2020/04/01123111/cfrTotalPages2019.pdf (last visited May 26, 2020). And
those numbers do not even include the immamnseunt of law made every year by agency adjudicators and the

federal courts tasked with reviewing agency acti@e® alsdAndrew HessickThe Future of Administrative
Deference41CAamPBELLL.REV.42 1, 421 (2019) (“Agenci enosmalde smpagtesl dWys
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consequentiaindcontestedictions Agency litigation materialthus tend to addresise legal
guestionsabout which the publimostwant or need<larification.Whereas manggency
publications such agegulatory preambles and regulatory impact ana)yseslense and
voluminous* agency litigation materials tend to bencise and straightforward, zeroing in
quickly onkey contestedjuestionsAnd because mosiwyers and courts draft agency litigation
materials for generalist audienceswhether judges or the public at largethey tend to
describe and synthesize issues in ways that avoid technical.jargon

Agency litigation materials can also help clarify the law by showing how abstruse
ambiguoudegal provisions apply to realorld factual scenarios. Because many agency
documets apply generally, agencies write them in general teérAtpency litigation materials,
by contrastoftenaddresxoncrete disputes over how the law applies to specificweddt
conductAgency | iti gat i oralecamdbé¢especially importanichenthe i f yi ng
applicabldaw comes from an array of sources, such as statutes, regulations, rules, executive
orders, adjudications, and court decisions. By collecting, compiling, and synthesizing the law
from those sourcesgency litigation materials make it easier for the public to see the whole of
the law as it appliet® specificcircumstances.

And, of courseagency litigation materials ofteare thelaw, at least for practical
purposesThat isobviouslytruefor court decisions in cases to which agencies are pamiesis

also truefor interpretations of federal laws set forth in cer@micusbriefsthatfederal agencies

4 Notices of proposed rulemakings for major rules, for example, are often hundreds of pages long. Richard J. Pierce,
Jr.,Annual Review of Administrative Law: RespQi8GEO. WASH. L. REv. 1493, 1497 (2012). The same is true

of regulatory impact analyseSee,e.g. Nat’' |l Ass’'n for Fixed Annuities v. P e
2016) (descri bing Dpageaegulatory impactarfalysis)aQirofor Auso S&fé&y2v. Peck, 751

F.2d 1336, 1342 (D.C. Cir. 1985) (addressing-pége regulry impact analysis).

SThe Administrative Procedure Act, f oofgenera applitability def i nes
5U.S.C. $51(4).

6 SeeCooper v. Aaron, 358 U.S. 1, 18 (1958) (reiterating that judicial decisions are legdilyg)in
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file.” For those reasongo,pr ovi di ng access to agency | itigat
interest in knowing what the law is ahdwto follow it.

B. Promoting accountable andtransparent government

A lot of agency litigatio concerns theeasonableness of tkeeo v e r n majan fiolicys
decisionsHas theGovernment acted arbitrarily or capriciouystheGov er nment ' s
interpretation of statute or regulation reasonaldiB2cause agency litigation so often turns on
guestions like those, agency litigation materials often gagat dealnotjust aboutthe
substance of government padis but about the processes aationalesunderlying thent?

High-profile cases fromth&dni t ed St at e spaStwpTemnshewteo ur t ' s
value ofagency litigation materials as windows iggmvernmentdecisionmakingLastT e r m’ s
decisionDepartmenbf Homeland Security v. Regents of the University of Calif&rnia
concerrdthe legality ofexecutive actions respecting theferred Action for Childhood
Arrivals (DACA) program which allows millions of undocumented people to apply for
protection from dportationt? The Term before thain Departmenbf Commerce v. New Yotk

the Court addressed the legalityaoidinga citizenship question to the CenstiBoth cases

"See,e.q. Beck v. PACE | nt '-04(200v) (deferring o pdsitiod seSout in@aicus bri€f Bled
by agency)see alsdisor v. Wilkie, 139 S. Ct. 2400, 2417 n.6 (2019) (refusing to foreclose the practice of
def er raigregnc“yt o nt erpretations advanced for the first tim

(1997) (holding that an agency’s interpretation of its
erroneous or inconsistent with therégat i on’ " ) .

8See5 U.S.C. §8%53(c) & 706(2)(A).

9 SeeChevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 567 U.S. 83748& ( 1984) ; Mot or Vehi cl

v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

10 See, e.g.Encino Motorcars, LL&. Navarro, 136 S. Ct. 2117,222%6 (2016) (expl aining agen
provide a reasoned explanation for its chosen course).

11140 S. Ct. 18912020).

12 seeAmy Howe,Argument analysis: Justices torn, hard to read in challenge to decision to end,DACA

SCOTUSBLOG (Nov. 12, 2019), https://www.scotusblog.com/2019/11/arguraaatysisjusticestorn-hardto-read
in-challengeto-decisionto-enddaca/.

13139 S. Ct. 2551 (2019).

141d. at 2561.



garnered widespread public attentlmetause othe consequential poliestheyinvolved®® And
because botbasea turned on whethehe contested government action was supported by
reasoned decisionmakiniipe materials filed by agencies and cohetped explairmndclarify
thereasons fotheG o v e r n poticy thoices®

Those twocasesare hardly outliersAgengy litigation materials routinelgxplain
discrepancies in agency practi¢égluminate the statistical support (or lack thereof) an
a g e n aegisios'® andshowhow agenciesactionsdo (o r  d) sgudretwithother actions or
statements by agency or governmental officials.

By shining alightonth€o ver nment ' s | terqiadtiongagedcy |tigaton cy d e
materialscanhelpinform people ofvhattheir Governmerits up to Put differently, agency

litigation materials serve an important transparency function, one thatrhakesthe

Government mee accountablé’ Transparency and accountability @aticularly importantor

the modern administrative statehich scholars, judges, and politicians sometimes critiaize

too untethered fronthe people it is supposed to sef¥8y providinganother lens through

which to understand and evaluate governndeisionsagency litigation materials make it

15 See, e.g Adam Liptak,Justices Appear Inclined to Let Trump HDACA N.Y. TIMES Al (Nov. 13, 2019)

(reporting on oral argument in tiRkegentsase); Adam LiptakConservatives on Court Appear to Back New

Citizenship QueryN.Y. TIMES Al (Apr. 24, 2019) (reporting on oral argument in Bepartment of Commerce

case).

¥See,e.. Br. Dépe@etofsHomel and Sec. ,h Nos 1868% (8588t&48-58F, att he Uni
3252 (explaining why the Department’s decision to resci
7 See, e.gNRDC v.EPA, 777 F.3d 456, 466 (D.C.Cir.20) (addressing the “notable co
implementation of standards in 2008 and its implementation of the same standards in 1997).

®See,e.y. State Farm Mut. Auto. Ins. Co. v. Dep'ng of Trans
agency’s brief and noting the absence of data supporti |
¥®See,e.. Am. Meat Inst. v. USDA, 760 F.3d 18, 25 (D.C. Ci
prior rul emakings wer e litigating posittom)lonsi stent with agency’ s

20 Seekric Berger,Deference Determinations and Stealth Constitutional Decisiaking 9810wA L. REV. 465,

522 (2013).

21 Seelouis J. Virelli Il & Ellen S. PodgorSecret Policies19U. ILL. L. REv. 463, 468 (2019) (identifying

relationship between transparency, accountability, and agency legitimacy).
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easier fo peopleto evaluatdederal agencies and,necessaryhold elected officials accountable
for theacdogsenci es’

C. Access toprivate par t i liggation filings

Litigation materials filed by private partigs casesagainst federal agencids not
necessarilynake it easier for the public tomply withthelawAnd because t hey ar
areliable indicatoo f t he Gover nmentagsensubjdcsuchpal vpbei paohni
litigationfiingsd on’ t n e c e saa@untability or trangparensy-at least not to the
same degree agency litigation materials do. Bhmaitto say the public has no interest in private
p a r tlitigaienfilings in cases involving federal agenci®®r isit to saythat such filings are
uselessor understanohg disputes about law and polidndeed, familiarity withp r i vat e par t i
litigation filingsi s often essential to understafllkki ng t he
point is simply thatbecausagency litigation materialsome from the Federal Government

itself, they are uniquely relevatd debates abouthat the Federal Government is doing and

what federal law requires

Il. Public Access toAgencyLitigation Materials

However helpfubgency litigation materials might pkederal law doesttle to mandate
public accesstthemWh en it comes t o ageno@leadisgsbridswn | i ti g
declarationssettlementsand the like— only the Freedom of Informatiofsct (FOIA) requires
disclosure and then only whemembers of the public specify the materials in which they are
interestedThe EGovernment Act of 2002 requires federal courtsitike theimwritten opinions
includingopinions in casemvolving federal agencieavailable on website8ut that

requirement has not yielded “a satisfactory m



infformation"??partly because most courts websites | a
users ¢ easily identify cases about specific topics or agenthes most comprehensive sources
of agency litigation materials atiee Public Access to Court Electronic Records (PACER)
serviceand paid legal research services like Westlaw andsllexi featuresof each of those
sources migt keep people from using them to find agency litigation materials.
A. Federal law regardingpublicatonof agenci esd6 | itigation f
No federallaw compelsagencies to publicly disclose thewvn litigation filings without
being asked to do sA few laws like the Federal Records Aéandthe Paperwork Reduction
Act,>* might be read as encouraging broader electronic dissemination ofeagehc | i t i gat i or
filings. But none of them mandates it.
FOIA comes closediy giving members of public the right to access many government
records, including g e n pullitlysavailablecourt filings upon reques? But it takes time and

effort to prepare and file BOIA request, which may deter many interested citizens from making

them. Morever, it can takemonthsfor agencies to process and respond to FOIA reguasts

2018, for example, agencies took an average of 26 days to respuwrc ol | e d simpl e
22]an GallacherCi t e Unseen: How Neutr al Citation and Americafs
to Bibliographical Orthodoxy and the Constriction of Open and Equal Adodabe Law 70 Alb. L. Rev. 491, 515

(2007).

244U.5C. 882901letseqCongress enacted the Feder al Records Act *“t
ma n a g e e8R902. Toeffectt hat purpose, the Act r equyftolengakednfit ] he he
preserve records containing .. documentation of the org:
essential tr ans ald§83161lnThe Actfdoes otaddregsegpublicydigsenjination of federal records.
24|d.883501etseqT he Paperwor k Reduction Act requires agencies
efficient, effecti vik§35a0md dgclolnond)c alwhmanrhner‘,n"owadays, m
Daniel J. SheffnerAccess to Adjudication Merials on Federal Agency Websité4 AKRON L. REv. 447, 459

(2017).Despitethat requirement, however, the Act does not mandate electronic disclosure of agency litigation
materials. That’'s because it def i rattasagénpyuibcloses, i nf or mat i
di sseminates, or makdkast a3¥y®m02 @b2)e. tohuh,e tphudbl Act."s el ect
requirement applies only to materials the agency already discloses; it does not independently compel electronic

disclosure ofnaterials.

21d. §552(a)(3).



— onesagencies anticipateill involve small volume of materialand which agencies believe
they can proces®latively quickly?® Members of the public may be unwilling to wait so long to
learn what agencies are telling federal courts.
Making aFOIA request can alsbe expensive because agencitsncharge fees for
searching for, reviewing, and duplicating recoi¥ile thereis usually no charge for the first
two hours of search time or the first 100 pages of copifititg chargesan pile up after thait
the Department of Health and Human Serviéassexample, search fees usually range from
about $23 to $83 per hour, depending on the salary levels of the personnel needed for the
searcht8 Costs for duplicatin canballoonif a request covers voluminousaterials.
Even if a FOIA request turns up useful informatithe responding agency will normally
share that information only with the requestather than with the entire publidn exception
requires agencieed otro puthdk e awnasiplexzhli on i n an e
have been r eque bet thosBageoay litigation filings drenuslikely to come
within that exceptionThus, members of the public seekiogaccessa g enci e s’ i tigat.
are unlikely to find=OIA all that helpful
B. Federal lawsregarding publication of court decisionsin agency cases
Federal law is bitmore proactive in requiring publication of federal court decisions,
including those in agency casés particular, he EGovernment Act of 2002 requires federal

{3

courts to establish and maintain weal si t e[ s]

%Dep’t of Justice, Summary of AnnuasdilablE€dl A Reports for |
https://www.justice.gov/ oip/page/file/1170146/download#FY18.

215 U.S.C. &52(a)(4)(A)(v)(II).

2%5eeU. S. Dep’' t of Sews,aMhat ik theScosHfor gedting records under the FQiellable at
https://www.hhs.gov/foia/fags/whig-the-costfor-gettingrecordsunderthefoia/index.html (last visited May 26,

2020).

25 U.S.C. &52(a)(2)(D)(I).



written opinions issued by the court, regardless of whether such opinions are to be published in

the official court rep®rter, in a text search
Federal courtsomply withthat requiremenin partby posting links to their decisions on

their websitesWhile laudable, that approachatlimited value tanembers of the public

interested iditigation involving agencieOne reason isthatostc our t s’ websi tes | i

the courts’ pdaedi sd'dmatlimits thexagountoof informatichose

websites providabouta g e n wiews anditigating positions. Another reason is that the search

functional ity isoftenimperiect especiallwieebona pargte a casés a

federal agencyBased on several tests conducted for this study, it appestscourivebsites ’

search engines omiglevantdecisionsn such casegven when the person conducting the

search enters the agghgname into the websiesearch engineSome of that discrepancy

might stem fromthesearch enginés d e.¥ Som&df it mighbe because our t s’ case Cé

are inconsistent irdentifying certain agencies-or examplea lavsuit against the United States

Environmental Protection Agency (EPAight name' U. S. Environment’al Pr ot

“U. S. oEPAENVI r onment & asthérespondebt itimght nadnghe n c y

current or formeEPA administratorThus,someone who searches for case names that include

“EPA” might not find all the cases involving
Even if each othescoref federal courts throughout the country madearray of

agencylitigation materials publiclyaailable on their websites, and even if each of those

3044 U.S.C. 8502(a)

31 SeeGovinfo, https://www.govinfo.gov/app/collection/uscourts (last visited May 26, 2020) (collecting all federal

court opinions but no other litigation materials).

32 SeeAndrew T. SolomonMaking Unpublished OpiniorBrecedential: A Recipe for Ethical Problems and Legal
Malpractice? 26Miss C.L.Rev. 185, 209 (2006) (observing that “[ m]any
search engines” and that many of t heateohldomenot all ow Bo
unsophisticated form of key word searching”).



websitesmade it possible to reliablgentify all thecases in a particular court involving a
particular agencycheckingeach website regularlyould takeconsiderabléime. For those
reasonsamong others, aot websites w n always be adequatesourcesor members of the
public looking for agency litigation materials.

C. PACER

Themainway the Federal Governmentakes agency litigation materials- including
briefs, pleadingssettlementsand court opinions— available to the public is throughACER
which letsusers access and download PDFs of documents filed in federal courts across the
country> *PACER s s uppor t easamassietaehievemeantiinl transparghand in
many respects h e y ’ r Bat eveiP@AICtE Rupporters acknowledge its shortdngs® a
few of which limit its usefulnesas a tool to studgnd monitor agency litigation materials.

There are transaction costs to using PACER. Forpeuplewho want to use PACER
mustfirst register for an accounthat requires, among other thintst theyprovide credit card
and billing informationwhich not everyone is willing or able to.&Once a person completes
the registration process, he or she msag PACER to search for court filings, but only at the cost
of $.10 per pagthe person access€sEven if a search turns up no resuR&CER still charges

the user a dimeThee are price limitssuch as aaximumcharge of$3.00 pedocumeng® and

33 Seehttps://www.pacer.gov/.

34 See, e.gLynn M. LoPucki,CourtSystem Transparenc9410wa L. REv. 481, 484 (2009) (praising PACER as
“the world' s most transparent court system”).

35 SeeDru Stevenson & Nicholas J. Wagondsargaining in the Shadow of Big Datd7 FLA. L. Rev. 1337, 1359

60 (2016); Adam Coheif,he Media That Need Citizens: The First Amendment and the Fifth F35&eCAL. L.
Rev. 1, 70 (2011).

36 See id. see alsdavid S.Ardia, Privacy and Court Record©nline Access and the Loss of Practical Obscurity
2017U.ILL. L. ReEV. 1385, 1452 (2017) (noting privacy concerns associated with providing credit card information
in exchange for accessing court records).

37 SeePACER,PACERUSERMANUAL FOR ECFCOURTS4, https://www.pacer.gov/documents/pacermanual.pdf
(last updated January 2020).

38 1d.
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feewaivers ina narrow set of circumstnagesich as when a useaccumulates $30 or less in
search fees incalendar quartel® But casdilings are often split into batchesp thatviewing alll
thedocumentsaccompanying a filingan run more than $100. Artde way filings are sorted
and labelean court docketmeanst’s seldom clear what informati@ngiven document
contains So users are often required ¢bick through angay for dozens of documents in a single
filing before trey findwh at t hey’  re | ooking for.
OntopofthatP ACER’ s search funct i ofmadasegirwolviig n ma k
particularagenciesAs an examplea person interested iidentifying ongoingcases to which the
United States Fish and WildlifeeB/ice (FWS)s a party coulsearchfof Fi sh and Wi |l dl i
PACER’ s C afsature bub tbah dearah would only pull up a fraction of the total cases
involving FWS#° The same would be true if the person searéhedr nitéd Btates Fish and
Wildlife Service*'or* U. S. Fi s h a n.t? Towomelclose taentifBiegalvof the e
cases to whickWSis a party a person would have to search fortlateeof those terms, plus
t he names of F W&ves after eoadeiating tisd $searehest nomresver, the person
would still haveto scroll through and eliminate search resintelving state fiskandwildlife
agencieand privateentitiess withp hr ases | i ke “Fish and Wi ldlife”
PACER’ s sear ch f uakeittdifficult ta find dases invelwingpacific o m
statutes, regulations, or typefsagiency actionlf, for instance, someonegereinterestedn cases
aboutF WS lissng of species under the Endangered Specie$EZ&A), PACER wouldnot

afford that person anyay to filtersearch results to include only cases about ESA listirtus.

39 SeeU.S. Courts, Electronic Public Access Fee Schedule (Dec. 31, 20&83ble atuscourts.gov/services
forms/fees/electronipublic-accesdee-schedule
A PACER search for “Fish and Wildlife” turns up just

“4A PACER search for “United Stat es fdfthesfirstfieermdnthgoef!| dl i f e S
2020.
2A PACER search for *“U.S. Fish and Wildlife Service” tI
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person' s only option would be to open and review
the cases involving ESA listingShe cost and time involgein doing that make PACER an
imperfectway to locate and searélgency litigation materials.
D. Paid legal research services
Paid legal research servicdike Westlaw® and LexisAdvance** are the principal
alternatives to PACERSuchservicegnake it easy to search for cases invohspegcific
agencies and subjects, butytlo®st significantly more than most private citizens can afford to
spend on legal researthi-urthermorepaid researh service®ftendo notprovides access to
certainfilings in agency litigation matterSometimeshose services make available some of the
parties’ br i e fusersarelydgetgrdest@tiukifult dpsket. b u t
On top of thatnot all paidresearch services anpto date. It can days beforenawly
filed brief or opinion is available osome ofthem?® Just likeFOIA, federal court websites, and
PACER, therefore, paid research services natl alwaysbe a practical solution for ordinary
peoplelooking to access agency litigation materials.
Il Survey of Agency Litigation Webpages
Agency litigation webpages are a convenient way for people to examine agency litigation
materialsFor purposes of this reporfy agency litigation webpage iselp age on an agen
websitededicated to systematically cataloging and linkingdency liigation materials from
cases irwhich the agency has participaech d whi ch rel ate to the agen

enforcement activitiesSThe documents linked on an agency litigation webgagénclude

43 Seewww.westlaw.com.

44 Seewww.advance.lexis.com.

45 A subscription to Lexis Advance, for example, can cosbug200 per montlHSeewww.lexisnexis.com/en
us/smalllawecommerce/.

46 SeeThomson Reuters, Know the Difference, at 3 (20&8ilable at
https://info.legalsolutions.thomsonreuters.com /pdf/wlrR213938_v5.pdf.
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pleadings, merits briefs, amicus briefs, court opiejsettlements, and judgments. When
agencies maintain ujp-date searcHriendly litigation webpagegpeoplecan visit them and
quickly find important filings in court casesncerning matters of interegtgency litigation
webpages thus make it easier people to learn about the law and to hold government
accountable for agencies’ actions.

Severafederal agencies already maintain agency litigation webga@eforethis
report,however therewas nosystematic study dhem— where they can be found, what they
contain, and how easy they are to Uda@s report changes that. It includes a surveyetbsites
for 25 federal agencieof all stripes— big and small, executivieranch and independent,
regulatory and benefiriental, and so forthThegoal was simply to cover a broad and at least
somewhat representative swath of the federal administrative stite special focus on
agencies thatftenfind themselves in federal court.

Thesurveyresultssuggesthat most federadgencies do not maintain actiagency
litigation webpages. Among those that ttee quality of thditigation webpages varies
appreciably Some containast trovesagencylitigation materials othersmuch more limited
collections Someare updatedegularly,othersonly sporadically. Some are easyldoateand
searchothers are notn short, thee appears to beo standargractice forpublishing and
maintaining agency litigation webpages.

This report presents the surveg r e thraetables. Table 1 shows thatostsurveyed
agencies do 'nmaintain an agency litigation webpage. Table 2 shtwats even among agencies

that maintain agency litigation webpages, there is noticeable variation in how easy it is to locate

47 See infraTable 1.
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and use thoseebpages. And Table 3 shows that existing agency litigation webg#igesn
the categories aigency litigatiormaterials they cover.

A. Does theagencymaintain an agencylitigation webpage?

Table 1 shows which agencies surveyed for this report maintain agency litigation
webpagesl t doesn’t identify or evaluate the agenc
maintaininglitigation webpages. Suffice it to say there are many reasons an agency might choose
not to maintain a |itigation webpage and it w

choices without more information about what motivated them.

14



TABLE 1

Agency Litigation Webpage?

Army Corps of Engineers No

Bureau of Land Management No

Bureau of Prisons No

Consumer Finance Protection Buré@iPB) Yes

Commodity Futures Trading Commission Yes
(CFTC)

Citizenship and ImmigratiorServices No

Department of Commerce No

Department of Defense No

Department of Education No

Department of Energy No

Department of Health and Human Service No

Department of the Interior No

Department of Justid@®0J) Yes

Department of LabofDOL) Yes

Department of Transportation No

Environmental Protection Agen¢izPA) Yes

Equal Employment Opportunity Commissic Yes
(EEOCQC)

Federal Aviation Administration No

Food and Drug Administration No

Federal Trade Commissi¢RTC) Yes

Immigrations and Custontanforcement No

Internal Revenue Service No

National Labor Relations BoaftiLRB) Yes

Occupational Safety and Health No

Administration
Securities and Exchange Commiss{8EC) Yes

For purposes of this report, a webpage maintained by an agency is an agency litigation
webpage ift provides links toat least one class afjency litigation materials- such asase
summariespleadings, briefssettlements, otourt opinions— from at keast five lawsuit§iled in

the last decad&Vebpages that doinsatisfy that criteriomlon t materiallyadvance either reason
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this report gives for making agency litigation materials publicly available offlifleus, the
report does not treat them as agpelitigation webpages.
Justnineof the 5 agency websites surveyed for this refpate a webpage satisfying

this report’s def i nTheottenbaagfe navebgistllicaptainsonreen we b p
recentlitigation materials butnothinglike a comprehensive collection of thehitigation
materials on thse websitesend tobe scatteredwith nodiscernible link between them, making
them difficult to catalog and search. Because the mataralgotsystematicallyollectedor
arranged on a single webpage, they do not comprise the sort of informational clearinghouse that
an agency litigation welgge does.
B. How easyisit to find and usethe ag e n dlitgétisn webpage?

Table 2 contains information about how easy it is to ind use¢henineagency

litigation webpages identified byithreport

TABLE 2
Agency Search Engine and | Litigation Webpage | Filtering Options on
Litigation Keywords | Link in Menu Bar | Litigation Webpage
CFPB Yes Yes Yes
CFTC No Yes No
DOJ Yes Yes Yes
DOL Yes No Yes
EPA Yes Yes Yes
EEOC Yes Yes Yes
FTC Yes Yes Yes
NLRB Yes Yes Yes
SEC Yes Yes No

The first column in Table 8hows whether he sear ch engine on an a

makes it easy to find the website’ s I|itigatio

48 See suprdt. 1.
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search engine makes it easy to find a litigation webgagéen someone uses the search engine

to sear ah ifomra §“ellsa, ws wgi t 5 ami amgdefF settl e2hent , 7 t
searchresults includes at least one linkabtigation webpageThe easier it is to find an agency

litigation webpage, the more useful the webpage is likely to be to thie pldible 2shows that

it’s easy to find | i tningwelsitesth suwey mgnafigdes bostmgn e i g h
an agency litigation webpage.

The second column in Table 2 shows whethemaubar®on  an dgmepagey ' s
contains a link pointing people towattte agency Btigation webpageFor purposes of this
report,amenubarpointspeopletowardal litigation webpage if(1) itincludes a link that is
readily identifiable as relating to litigation (for example, &lint i t | ed “Enf or cement
and Pr oc e edtha linkdirects wehsiteduse(s 20)a webpage that eithéself, a
litigation webpageor that links directly to a litigation webpagkable 2shows thatof the ten
agency websites that thigportidentifies as hosting agency litigation webpages, eight have
menubarsc ont ai ning | inks pointing peopBymakihgwar d t
it easier for people to fi ndbarsingreasectheeadudf | i t i ga

the agenci es |l itigation webpages.

The third columnin Table hows whet her agen aliowpgebpleltoi t i gat

)

filter the websites contents akilterecadimakeg t o c h
webpages more useful by allowing peopletickly identify materials relevant to their interests.
So, forinstance,oneofthdRB’ s | i t i gat i o n grouppetpangfer eevidwartds us er

applications for enforcement accordinghe courtn which they were filedthe type of

YAmenu bar is wusually a horizontal or vertical bar, us:!
typically containing drogdown menus with links to other pages on the website. Agencies often reproduce the
contents of menu bars atthebottoo f t heir websites’ homepages.
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document involved, the case name, and the case ndfibkewise, one of F C litgation
webpages allows people to filter case materials according to categories such as’hission,
enforcement typé? industry?® type of actior’* competition or consumer protection topithe
court in which a case is pending, and the case name or nefh@fahe nine agencies surveyed
for this report that maintailitigation webpagessevenmaintain litigation webpages thiaclude

tools for filteri.ng the webpages contents
C. Wh at 6 s agem c tytigation webpage
Table 3 shows what types aflencylitigation materals are available from each of the

nineagencies surveyed for this report that maintain litigation webpages.

50 SeeNLRB, Petitions for Review & Applications for Enforcemehttps://www.nlrb.gov/cases
decisions/dcisions/appellateourt/petitionsreview-applicationsenforcemen(last visited May 28, 2020).

51 Users can filter search results to show either cases involving competition or cases involving consumer protection.
52 Users can filter search results to shasges from any of five enforcement categories: civil penalty cases under

§ 7A of the Clayton Act; civil penalty cases arising out of alleged order violations; cases concerning alleged
violations of Part Il of an FTC consent order; cases arising out of &lrative complaints; and cases involving

federal injunctions.

BUsers can filter search results according to categori e
54 Users can filter search results to show federal cases, administrative cases,sxgnioceement cases.

“Users can filter search results according to categor.i e
Mar keting,” “Credit and Finance,” and many others, inc!|

56 SeeFTC, Cases androceedingshttps://www.ftc.gov/enforcement/caspsoceedingglast visited May 28, 2020).
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TABLE 3

Agency Court Pleadings | Merits Merits Amicus Settlements

Opinions Briefs Briefs Briefs and
(Trial) (Appellate) Consent
Orders

CFPB No Yes No No No Yes

CFTC Yes Yes No No No No

DOJ Yes Yes Yes Yes Yes Yes

DOL No No Yes Yes Yes No

EPA Yes No No No No Yes

EEOC No No No Yes Yes No

FTC Yes Yes Yes Yes Yes Yes

NLRB Yes No Yes Yes Yes No

SEC Yes Yes No Yes Yes No

Theagency litigatiormaterials most commonly availale agency litigation webpages
arecourt opinionsappellatecourt merits briefs, and amicus brietéie agency litigation
materialdeast commonly available on agency litigation webpagegiatdriefsand settlements
and consent decrees. Only h©J and the FTC make alix categories of agency litigation
materials available on their litigation webpages.
V. Exemplar: The FTC
The FTC maintains a pair of litigation webpageone t i t | eRlr ¢ Caetbisn gaan,d”
the other tit%¥-e thatdrawhindreds of Bousaeds &f tinique page views
annually.Bothwebpagesre easy to find, easy to use, and comprehenSiygone interested in
seeing whatmespeciallyuseful agency litigation welagge looks like can find out by visiting the

FTC's two | it i gvahtiicchn aweeb pampensy t he Feder al Gov

57 SeeFTC, Cases and Proceediphtps://www.ftc.gov/enforcement/caspsoceedingglast visited May 30, 2020).
58 SeeFTC, Amicus Briefshttps://www.ftc.gov/policy/advocacy/amicisiefs (last visited May 30, 2020).
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A. The Cases and Proceedingsebpage
The Cases and Proceedings webpage collects and organizes litigation materials from

cases tavhich the FTC is a party.dlfind the Cases and Proceedings webpage, a user can either

cases into the FTC website’' s sleknrch en

type
under t he “tabmthemeowatoethefT'C websi t eThescreemsha p a g e .
belowshowp art of the FTC's homepage, including th

the Cases and Proceedings link immediately below the Enforcement tab

Contact | Stay Connected | Privacy Policy | FTC en espaiiol

FEDERAL TRADE COMMISSION

PROTECTING AMERICA’S CONSUMERS

ABOUT THE FTC NEWS & EVENTS ENFORCEMENT POLICY TIPS & ADVICE | WOULD LIKE TO...

Cases and Proceedings
TAKE ACTION

Data and Visualizations

Premerger Notification
Program

File a Consumer Complaint

Report Identity Theft

Merger Review

Anticompetitive Practices Get Your Free Credit Report

Rules
Register for Do Not Call
Statutes

FINAL CONTACT LENS Guidance Documents Get Consumer Alerts
Enables more patients to comp

o000 Consumer Sentinel
Network

Order Free Resources

0006

Criminal Liaison Unit

' CORONAVIRUS SCAMS ’ PREPARE FOR HURRICANE SEASON

LATEST NEWS Mare News » COMPETITION Maore »
FTC Releases Agenda for Safeguards Rule Virtual Workshop File an Antitrust Complaint
Jul 1, 2020
. - A File a Tech Antitrust Complaint
FTC, Partners Kick Off Military Consumer Month 2020 M
Jul 1, 2020
HSR See Early Termination Notices

FTC Data Shows Record Surge in Online Shopping Complaints During Pandemic

Jul 1, 2020 Submit a Public Comment

3\

FTC Sends Refunds to People who lost Money to Work-From-Home Scheme
Jun 30, 2020
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Th e F Td&8esand Proceedings webpagetaindinks to materials fromdll the
F T Ccases, including those at the agency level and in federal Toutistinguishcourt cases
from agencyproceedings, the Cases and Proceedings weligaggifies each matter as either
Federal (for court cases) or Administrative (for agelewgl proceedings).

TheCases and Proceedings webpalgecontainsseveral iitering options so users can
find the contenthat most interests therdsers can, for examplimit their search results to
merits briefs by clicking the link to theebpage titted Me r i t .5Or Bieyicanfinsit their
search results to federal court cases invol vi
webpage titled “PhegyesanEafsocementh& Cases a
advancedilters option toidentify cases based araracteristicike the mission, industry, topic,
enforcement type, or type of action at issue; the court in which a case is pending; and the case
name or numbeiThe screenshot below shopart ofthe Cases and &reedings webpageiith

several filtering options visible ithe bottom left corner.
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Enforcement
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Case Document Search
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Commission Decision Yolumas
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Process Enforcement
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Azon Enterprise and Safariland, In the Matter of
(Administrative)

Kohl's Depariment Stores, Inc. (Federal)

RCG Advances, LLC (Federal)
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HyperBeard, Inc. (Federal)
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Thomas Jefferson University, In the Matter of
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LendEDU. et al.. In the Matter of (Administrative)
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If users are interested in cases on a topicithatnoveredoy the available filtering

options, they can often plug the topic into t
materials are available on that topic. Thus,
Not Call” requi semenmted ac¢amgfitmd tdalalt dapic by
website’'s search function, then using the web

only court cases. Likewise, uséngerested in a particular type of documents can search for cases
involving thattype of document. Iffor exampleuserswant information on settlementheycan

simply clickthewe b p a*ga’sse Document Search” | ink, enter
“Document thereby findinks'to afl dodumentwith® s emeiht ” i n the tit]l
with links to the cases in which those documents were filed.

Userss nt erested in | earning more about a spec
name at which point the webpageThewelpdgefareachect t h
case contains an Iimpressive range of document
filings in the case, a timeline, a summary of
Sometimes it even includes FTC documents relevathietaisputé® The webpage for each case
also contains other information for identifying the case, including the civil action number, the
court where the case is pending, and the FTC metHile number.A represetative case

webpage is below.

59 SeeFTC, Case Document Sear@ettlementhttps://www.ftc.gov/enforcement/caspsceedings/case
documenisearch?title=&field_document description=settlern (st visited June 2, 2020).

50 See, e.g.FTC, Soundboard Associatidnttps://www.ftc.gov/enforcement/cases
proceedings/p172100/soundbo@skociatior{last visited May 30, 2020) (including a link to the letter at issue in the
litigation).
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Home » Enforcament » Cases and Proceedings » Soundboard Associafion

Soundboard Association

TAGS: Consumer Protection | Advertising and Marketing | Telemarketing

LAST UPDATED: FEBRUARY 7, 2018

Soundboard Association, Flaintiff, v. U.S. Federal Trade Commission, Defendant.

FTC MATTER/FILE NUMEER: P172100
CIVIL ACTION NUMBER: Case No. 17-cv-00150 (APM)

FEDERAL COURT: District of Columbia

CASE SUMMARY

Soundboard Associztion sued the Federal Trade Commission alleging that the agency violated the APA by not issuing the regulation following notice-and-
comment rulemaking, and that it was infringing on telemarketing companies” First Amendment rights.

CASE TIMELINE
February &, 2019

1'4' Soundboard Association v. Federal Trade Commission (5. Ct.), Federal Trade Commission Brief in Opposition, 1

T22 {43682 KB)

July 16, 2018

® Soundboard Association v. Federal Trade Commission (D.C. Cir). Opposition of the Federal Trade Commission to Pefition for Rehearing En Bane, 17-
5002 (214.20 KB)

April 27, 2018

= Opinion and Order Issuad by the United States Court of Appeals for the District of Columbia Circuit Wacating the Judgment of the District Court and
Dismissing the Complaint for Failure to State a Claim Under the Administrative Procedures Act (48043 KB)

August 24, 2017

o= Soundboard Asscciation v. Federal Trade Commission (D.C. Cir). Final Erief of the Federal Trade Commission, 17-5082 (566.65 KB)

July 28, 2017

r::. Soundboard Association v. Federal Trade Commission (D.C. Cir), Brief of the Federal Trade Commission, 17-50932 (338.73 KB)

May 10, 2017

£ Memorandum Opinion and Order of the United States District Court Denying Plaintiffs Motion For An Injunction Pending Appeal (28320 KB)

April 27, 2017

= Motice of Appeal Filed by Soundboard Association From the Final Order and Judgment of the United States District Court In Favor of the Federal Trade
Commission and Against Soundboard Asseciation (108.12 KB)

April 24, 2017

£ Memorandum Opinion of the United States District Court Denying Plzaintif Soundboard Asseciation's Motion For Summary Judgment, and Granting
Defendant Federal Trade Commission's Motion For Summary Judgment (257.63 KB)

November 10, 2016

Letter From Laois Greizman, Associate Director, Division of Markefing Practices, Advising That Outbound Telemarketing Calls That Utilize Soundboard
Technology Are Subject to the Prerecorded Cazll Provisions of the Telemarketing Sales Rule
Section 310.4(b}1){v} of the Telemarketing Sales Rule
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B. The Amicus Briefs webpage
Users can easily findA tvhiesiFtToQO’ st oa ntihceu sF ToQ’is

either type ami cus” i ndiokonthb“®olicy’dab atthétepos s ear c
the site and then click on the link for angdoriefs on the resulting webpadgther way, the

visitor will end up at the FTC’'s “Amicus Brie
organizesallt he FTC’ s a mi c ucemeb withasuimmary oisscantentstthe i e f

name andumberof the case in which the brief was filed, the caunere itwas filed, and the

date it was filedA screenshot of the Amicus Briefs webpage is below.
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Advocacy
AMICUS BRIEF S
ADVOCACY FILINGS

OTHER APPLICATIONS,
PETITIONS, AND REQUESTS

ECONOMIC LIBERTY

MILITARY TASK FORCE

FILTERS

Keyword

Federal Court

~Any - -
Date

Start date

B E.g.. July 1, 2020

End date
fE.g.. July 1. 2020

APPLY

Amicus Briefs

When a court considers 2 case whose outcome may affect consumers or competition, the FTC may file a “friend of
the court” brief to provide information that can help the court make its decision in 3 way that protects consumers or
promaotes competition. To find a specific FTC brief, use the filters on this page.

Displaying 1 - 20 of 141

1 2 2 4 5 & 7 & nex: ast»

Staley v. Gilead Sciences

CITATION NUMBER: 19-2573

FEDERAL COURT: Morthern District of California
DATE: October 28, 2018

Brief of the Federal Trade Commission in support of neither party. stating the proposition that market
definition is a tool to help assess the likelihood of anticompetitive harm from the particular challenged
conduct 2t issue.

E Brief of the Federal Trade Commission Supporting Meither Party (86.45 KE)

SmileDirectClub, LLC v. Battle, et al.

CITATION NUMBER: 18-12227

FEDERAL COURT: U.5. Circuit Court of Appeals for the Eleventh Circuit
DATE: September 25, 2018

Brief of the United States Department of Justice and the Federal Trade Commission supporting the
district court's ruling to dismiss plaintiff's antitrust complaint on state-action grounds. Brief states that, if
the Court addresses the active supervision compeonent of the Georgia Board of Dentisiry members'
state-action defense, the Court should affirm the district court's holding that the Board members did not
meet their burden to show active state supervision of its challenged regulation.

E Brief for the United States and the Federal Trade Commission as Amicus Curiae Supporting
Flaintif-Appelles (273,44 KE)

D. Blaine Leeds and SmileDirectClub, LLC v. Jackson, et al.
CITATION NUMEER: 19-11502

FEDERAL COURT: U.5. Circuit Court of Appeals for the Eleventh Circuit

DATE: September 11, 2018

Brief of the United States Department of Justice and the Federal Trade Commission supporting the
district court's state-action ruling. Brief states that, if the Court addresses tha active supervision
compaonent of the state-action defense, the Court should affirm the district court's holding that the
members of the Board of Dental Examiners of Alabama did not meet their burden to show active state

supervision.

T2 rief for the United States and the Federal Trads Commission as Amicus Curize Supporting
Plaintifis-Appelless (420.04 KEB)
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People who visit the Amicus Briefselvpagecanfilter results by searching for keywords
or case in specificfederal courtsor cases that were filed in specific time periotsgether with
the Cases and Proceedings webpage, the FTC’ s
an impressive array of materials, all presented in a useful ang ssaithable manner.
V. Potential Objections and Some Answers to Them

Just because some agencies maintain robust
necessarilynean all agencies can or should. But it does invite questions about why more
agencieslon’t make more of their | iti Jletwomost mat er i

intuitive responset such questionare: (1)somea ge nci e s | i tialeeady i on mat e
avail able on DOJ’'s website; and (2) the ti me,
litigation webpages s n’” t wort h it

Neither response entirely satisfactoryon its own The first assumeseople know
enough about t he Fede reaocgniz€éat\DO. oftem ktigates an behdlfr uc t u
of other agencies. That assumption mightunwarranted givemow little mostpeopleknow

about the Federal Governméhtndeed, t ' s u n ltraifeclawyersroan sidcurately

identify which agencies possess independent litigating autliédtyd besidesjust because

someagenci es ' itigatioonD®@dt er wabsi areiavaiol alkla

websites should not algwovide acess to the materiald.anything DOJ’' s efforts at

6lSeeAnnenber g P lAmericaRsre Pogrly IGfanredAbout Basic Constitutional ProvisioRs
https://cdn.annenbergpublicpolicycenter.org/@gmtent/uploads/2017/09/Civisuirvey Sept201 ~complete.pdf

(last visited June 3,202Q0)sur vey showing that most Americans know | it
structure)

02 Se@ENNIFER L. SELIN & DAVID E. LEWIS, ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, SOURCEBOOK
OF UNITED STATES EXECUTIVE AGENCIES 106 n.401 (2d ed. 2018) (identifying 31 agencies that have at least some
independent litigating authority).
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and providing access to its litigation materials should make it easier for other agencies to
compile and organize thheown litigation materials.
That answeimforms part ofthe secondesponséo the second objecticr- that
maintaining an agency litigation webpage mighttbecostly, time consuming, and labor
intensive In interviews for this report, representatives freaveral agenciesxplained that
creating their agewsasnotam difficulithatimgiatainingthemvee b page s
relativelyeasy and that the value their agencies derive from the webpgmgaty exceeds their
costs.
TheNLRB s | i t i g ssbperateonaantend rmagagement systéne NLRB
designed more than a decade agwe systemallows NLRB staff to create and maintain
litigation webpages simply bghecking certain boxes ardteringbasic information on the
electronic forms they already filloutasparf t he NLRB’'s routine docume
Nothing in that process requires thBlRB staff be proficient in creating or maintaining
webpagesthe content management systantonatically ensures that links to new documents
are available on the appropriate webpages. In interviews for this report, NaREB2sarked
that,thanks to the content management system, creating and updathhd. tReBlitigation
webpages takes just secend
The FTC's agency |l itigation webpages are ¢
although the FTC uses a different content management system for its website. When
Commission staff receive a new document in a litigation matter ethiey basic infonation on
the FTC’ s st antakbdormdihedfCt 8 meaht ent matmenysesithatnt sy
information to create |inks to the document I

including its agency litigation pag€&he content management systerganizes the links
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systematicallywhich minimizeghe timeFTC employees spend updating@®® mmi s si on’ s
litigation webpage. Here, again, creating and maintaining litigation webpages requires essentially

no technological gxertise on behalf of the agency personnel resporfaibfgublishing litigation
materials.The hardest part of the process, accordirgi@ staff is generating and refining the

list of keywords and categoriby which the content management systenangsagency

litigation materials.

This anecdotal evidence does not prove that creating and maintaining an agency litigation
webpage is always easy or ceffiective.An answer to that questionlivinvariablydepend on
circumstances unique &achagency Among other considerations, it will depend on things like
the internal benefits of maintaining an agenc
ready access to certain categori es mltostofthe age
alternative means of accessing the agency’ s |
mai ntaining an agency | itigation webpage will
agency of creating and maintaining an agency litgatt we bpage; the nature o
litigation potfolio, including the quantity of litigation materials the agency generates each year

and the public’s interest in them; the degree
can accommodateelcreation and maintenanockan agency litigation webpage; and the risk
that confidential or sensitive information about private litigants will be inadvertently disclosed
on the agency’s I|itigation webpage.
What the anecdotal evidence shows, thoughatsctieating and maintaining an agency
litigation webpage is not always difficult or unduly expensive. In at least some cases, creating

and maintaining a litigation webpage involvesmore thaithat agency stakeepfilling out the

document intake form$iey already usédnd the public benefits of an agency litigation webpage
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can be considerablEvery agency official interviewed for this repernphasized that agency
litigation webpages enhance transparemmopyrove public understanding of agency actesti
help disseminate important information to people, @mdo efficiently andinwat hat don’ t
divert resources from other agency activitiest those reasons, among others, every agency
official interviewed for this report recommended that agencegte and maintain agency
litigation webpages.
There are also ways limit the amount ofwork that goes into an agency litigation
webpage. For instance, agencies can and shouwldliberate in deciding which litigation
materials to publishf laws or legitimate policy concermmake it difficult or risky to publish
litigation materials from ertaincategorie®f cases, agencies should feel free to exclude those
types of cases from their litigation webpag®sd othercategorie®f cases— like intra-agency
employment disputes and FOIA litigatero f t en have so | ittle to do
regulatory and enforcement activities that agencies méegtsonablpmit them from their
litigation webpagesAfter all, including themwill seldomadvance the core purposes of a
litigation webpagend might even clutter the webpage in a way that defiractsits usefulness.
Similarly, t here are whole categories of filing
litigation webpages because itheontents are unlikely to be of interest to the pulbiost
notices ofattorney appearances fit in this category. Serastmotions to compelsubpoenas,
and motions for continuanceBecause thoseypes oflitigation filings tend not to concern

agence s regehfoocegment activities, there’s no
litigation webpages. Indeed, including them on litigation webpages could overpopulate the
webpage and therelake it harder for people to find the agency litigationemnals most

relevant to their interests.
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The bottom line is thatreating and maintaining an agency litigation webpeaegsd not
bea herculean endeavor. Agencies aad shouldailor the process to theimm unique
circumstances so that the public gets @isu | information without str et
resources to their breaking point.

VI. Recommendations

Based on the findings in this repdrereare some recommendatioaisoutagency
litigation webpages.

Recommendation Where resources permitgancies shouldhaintainwebpages
compiling and organizing link® all merits briefsamicusbriefs, judicial opinions, judgments,
settlements, and consent decrees filecbimrt cases in which the agencies participated which
pertain t o gulateyaadgeefarcemeatfudctionse

This recommendation reflects the essence of this report: Agency litigationqaages a
valuableway to shareiseful information with the publidnterviews conducted for this report

suggestthatt * s p o s s i b l, emprebhensivitigation webpageb without imposing
excessive costs or other burdens on agency persdmrattterinform people, agencies should
strive to publish as manytitjation materials as they cdhagenciesarereluctant to post all the
litigation materials they generategweverthey caradoptprincipledpolicieslimiting the types
of litigation materials they post to their litigation webpadbat matters mossithatagencies
create and maintain webpages providing peuwjitle access to the litigation materials most
ger mane t o regutatry ang enforcamend rmissions

Recommendatio® Agencies should displdinks to tteir litigation webpagesn the

menuand i ndexes on t heTherlinksvshduld havedabeds makongnatepr ahgte s .

they relate to litigation.
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Litigation materialsareeasiest to access on websites that display visibBkgriptively
titled links to litigationwebpagesn their menus or site indexdsnkslabeled* Li t i gati on, ”
“Advocor‘cGas’es and ofenaludete lidigatiomarsd thereby notyf people that
clicking on them willprobablylead them to agency litigation materials

Recommendation 2\gencieshould assign litigatiofiocused keywords to their
|l itigation webpages to make the webpages easi
functions.

Search engines can also be useful tools for locating agency litigeglmpagesThat is
especially true if agencies program the search engines to turn up litigation webpages when users
enter litigationfocused search terms likel a ws“ud @ ss¢ s', ” “shkertitd feame™ntard *
Agencies that create or maintain litigation webpages should ehstitheir search engines
make those webpages easy to tiydagging them with litigatiofiocused keywords

Reommendatiod: Ageny litigation webpages should offéitering and advanced
search optionso that users can identify with greater precision the recordgpes of records
for which they are looking.

To simplify users sear ches fsersmdreioptibngat i on
for narrowing and refining their searchagency litigéion webpages should offéitering and

advanced search optioredated to litigationMost agency litigation webpages already allow

people tosearch by specific words or phrases or by date. Litigapamtific options, however,

allow for moreefficient and productive searchésyencies should, for instance, consider

allowing users tdilter search results according to the subject matter of the litigation, the court in

which a case was filed, and the type of document the user wants to review.
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Agenci es’ programmatic and | it itgeadriedon i di
litigation-specific search and filtering options the agency makes avaifdn@xample, agencies

that litigatea wide array of subjecthould employ a more robust setitfation-specific search

and filtering options than should agencies that seldom litigate or that litigate only a narrow range

of case typesAs with all recommendations in this repagencies can and should tailor their

approaches to their unique cirostances.
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